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RICHARD H. SEDGLEY

DICK@AQt]ALAw.COM

September '1,0,2007

By Federal Express

Eurika Durr, Clerk of the Board
Environmental Appeals Board
U.S. Environmental Protection Agency
Colorado Building
1341 G Street, N.W.
Suite 600
Washington, D.C. 20005

In re: NPDES Permit No. SC0039853
Easley Combined Utilities, Petitioner
Petition for Review

Dear Ms. Durr:

Enclosed for filing in your usual manner are the original and five copies ofthe subject
Petition for Review, including an original and three copies of Exhibits. We appreciate your
assistance in this matter.

"2rYrt
Richard H. Sedgley

Cc: Joel D. Ledbetter, P.E., General Manager
Easley Combined Utilities

F. Paul Calamita. Eso.

Aquolow PLC .8Dl Eost Moin Stfeet l0h Floor .  Richmond, Virginio 23219
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Eosley Combined Ulilities,
Peti l ioner

Civi l  No.

In re: NPDES Permii No. SC0039853

PETITION FOR REVIEW

In ihis motter, ond pursuont to 40 C.F.R. 124.19, Peti t ioner Eosley

Combined Ulilities requests thot the Environmentol Appeols Boord review one

provision of the subject NPDES Permit modified by the U.S. Environmentol

Proteci ion Agency Region lV on August 8, 2002 ("Permit").

For its Petition Eosley Combined Utilities stoles os follows.

I . Petitioner. Eosley Combined Utilities ("Petitioner" or "Eosley") is o

governmentol orgonizotion which owns ond operoles the Middle Bronch

woslewoter treotment plont, o Publicly Owned Treotment Works ("POTW")

in Eosley, Souih Corol ino. Eosley f i led comments on the droft NPDES

Permii, os well os comments on prior informol versions of the drofi. Exhibil

A. Eosley, os the permitlee, is odversely offected by the NPDES Permit

declsion chollenged herein becouse it will be subject to potentiol legol

licbility for ony violotion of the Permit condition chollenged ond will be
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subject to odditionol expenses required for comptionce wjth such

condition, wilhout resulting environmentol benefit.

The NPDES Permit. Petitioner operotes the Middle Bronch POTW pursuont

io ond in occordonce with NPDES Permit Number SC0039853. Exhibit B

(excerpts).

Permit Modificotion. The NPDES Permit wos modified os stoted obove.

Eosley received the finol modified Permit by U.S. Moil on August 15,2007.

Jurisdiction. Thls Petiiion for Review is pursuont to 40 C.F.R. I 24.1 9.

NPDES Permii Condition Chollenoed. Eosley petiiions for review of one

condition of the NPDES Permii, the Port 1.A.3 requiremenl for "Additionol

Testing/Reevoluotion Reloted to the Copper Woler Effect Rotio (WER)."

Eosley roised ihe issue presented in its comments on the droft Permit.

The Woter Effect Rotio. EPA'S Woter Effect Rotio procedure wos

developed becouse of concerns thot the federol numeric woter quolity

criterio for melols. ond stote woter quolity stondords derived from the

crilerio, ore in mony site-specific coses substontiolly more slringenl thon

necessory for the protection of woler quolity ond designoted uses. See

Memorondum, Use of the Woter-Effecl Rolio in Woier Quolily Siondords

(EPA Feb. 22, 19941. Exhibit C {excerpl). Becouse of substontiol

experience wiih WERs for copper, EPA developed ond published in 2001

its Streomlined Woter-Effect Rolio Procedure for Dischorges of Copper.

Exhibit D (excerpls). The WER ond ihe WER procedure involve lesting in

sile woter, ond the derivqiion of o site-specific proieciive woter quolity

slondcrd ihrough the use of o WER mulliplier. EPA's own ossessment oi
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the copper WER procedure is thot il "provides o level of protection close

to thot iniended for the cri ler io." Ex. D, App. C (Conclusion).

The Apolicoble Woler Quoli ly Stondord for Coooer. The South Corol ino

wcter quolily stondord for copper incorporotes ihe WER procedure.

South Corolino Deportment of Heolth ond Environmentol Control,

Regulotion 61-68, Appendix: Woier Quolity Numeric Criterio for the

Proteciion of Aquoiic Life ond Humon Heolth & fn Z. Exhibit E (excerpts).

Eosley's WER. Eosley commissioned o WER procedure for copper, which

resulted in o recommendotion for o WER mull ipl ier of 7.051. Neither EPA,

the South Corolino Deportment of Heolih ond Environmentol Control nor

ony ofher person questioned the occurocy of the WER determinotion or

the WER multiplier. The WER procedure effectively provides in Eosley's

cose copper wcter quolily stondords substontiolly higher thon ihe

unodjusted stondords.

EPA's Apolicotion of the WER. Consistent with Eosley's demonstrotions

ond EPA guidonce, ihe Regionol Off ice concluded thot there is no

"Reosonoble Potenliol" for woter ouolitv stondords exceedonce, ond

therefore there is no legol bosis for Permit limiis for copper. Thus, the prior

copper limii wos properly removed from the Permit. However, despite

these conclusions, EPA wrongly included the Addiiionol

Testing/Reevoluoiion Reloted to the Copper Woter Effecl Roiio in the

modified Permit. The effecl of this condition would be to force Eosley to

redo the WER procedure if ony of o number of circumsionces

enumeroted by EPA were io occur. This requirement is both inoppropricte



cnd unnecessory. Specificolly, the chollenged provision provides for

seporote iiers or "Levels" of efflueni copper concentrotions. As long os

effluent copper remoins less thon or equol to 0.025 milligroms per liter

("mS/|") (monthly overoge) ond 0.034 mg/l (doi ly moximum), no

odditionol testing or reevoluotion is required. However, it further provides

for two Levels wilh odditionol requirements.

A. Level l. lf monthly overoge effluent copper is between 0.025 ond

0.046 mg/|, or doily moximum between 0.034 ond 0.061 mg/|, for

two consecutive months, odditionol requirements ore kiggered.

Those include {i) o reevoluotion of whether chonges moy impoct

the WER, ond o new WER tesling series if EPA delermines thot

condit ions hove chonged such thoi ihey "might substontiol ly

impoct the effluent," Permit Port 1.A.3.b.i, ond (ii) quorterly

moniioring for five effluent porometers {believed to offect copper

loxicity) ond o new WER testing series "whenever these volues

decreose below the volues thot existed when the originol WER wos

determined," ld. l .A.3.b. i i .

B. Level ll. lf monthly overoge efflueni copper is obove 0.046 or doily

moximum obove 0.051 mg/|,  ( i)  ihe reevoluotion of l .A.3.b. i  is

tr iggered, bui on on onnuol bosis, ( i i )  the porometer monitoring of

LA.3.b.ii is triggered, but on o monthly bosis, ond {iii) o study of

envjronmenlol fole of copper in ihe eff luent is required. Id. 1.A.3.c.



10. Legol Enors. There is no legol or foctuol bosis under eiiher federol or Souih

Corolino lcw for the Additionol Tesling/Reevoluotion Reloted to the

Copper Woter Effect Rotio provisions.

A. The Provisions lgnore the Foct thot the Effective Woter Quoli

Siondord is the WER-Adjusted Volue. As noted obove, pursuonl to

the South Corolino woter quolity stondords the WER-odjusled

criterio ore the site-specific numeric criterio opplicoble 1o ihe

Permil ond the receiving wolers. The Regionol Office correclly

determined thot there is no Reosonoble Poteniiol, 40 CFR 122.44(dl,

for woter quoliiy stondords exceedonce. Becouse there is no

Reosonoble Potentiol for wcter quolity stondords exceedonce.

there is no bosis for woter ouolitv-bosed effluent limitotions

("WQBELs"). ld. The Addit ionol Testing/Reevoluotion Relqted 1o the

Copper Woter Effect Roiio provisions ore WQBELS, for which no

legol bosis exists.

B. No Distinction Between Cooper ond Other Porometers. Every

NPDES permil is evoluoted for o number of potentiolly toxic or

otherwise hormful porometers, ond the Foci Sheel reveols thot this

Permil wos no differeni. For other metols ond other chemicol

poromelers for which there wos no Reosonoble Polentiol for woter

quolity stondords exceedonce, no provisions comporoble to lhe

"Additionol Testing/WER Reevoluotion" provision for copper were

imposed in the Permit. No volid distinciion wos cloimed by the



Regionol Office, ond no volid distinclion exisls, to justify ihe different

treotment for coooer.

t. For exomple, the pollutont leod is subject to numeric limits in

the Permit. The slote woter quolity slondord for leod, like

copper, is dependent on the instreom porometer hordness.

Ex. E. Although hordness ond other inslreom voriobles thot

moy offeci the potentiol toxicity of leod will surely vory from

those considered by ihe Regionol Office, ot olher thon low

flow condilions, in delermining the limits for leod, ihe

Regionol Office (conectly) did not ottempt to require ony

reevoluotion of leod. Exhibit  F (EPA 1994 Foct Sheet)

{excerpts).

By woy of further exomple, the Permil process considered

the poteniiol toxicity of other metols (chromium, codmium)

ond deiermined thot no Reosonoble Poteniiol existed for

woter quolity stondords exceedonce. ld. Although

hordness or other instreom voriobles thot moy offecl the

potentiol toxicily of other metols will surely vory from those

considered by lhe Regionol Off ice in determining thol no

Reosonoble Poteniiol exisied, the Regionol Office (conecily)

did not oltempt io require ony mid-Permit term reevoluolion

bosed on ony chonges in such voricbles.

C. Eff luenl Doto Even ot the Level I  ond l l  Concentrol ions Would Not

Justifv the Permit Provisions. The WER documents ond Eosley's
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commenls demonstroled ihot i f  there hod been Reosonoble

Potentiol for woler quolity stondords exceedonce (which there wos

not), the proper Permit limits under EPA's regulotions would hove

been opproximotely 0.064 mg/l {monthly overoge) ond 0.084 mg/l

(doi ly moximum). Ex. A (Eosley Mot.6,2OO7 commenl letter).

Permil limils, by definition, ore designed to be proteciive of wcter

quoli ty. Becouse the eff luent Level lond Level l l  concenlrot ions

imposed os triggers for WER reevoluotion ore oll substontiolly below

these scfe concentrotions, the reevoluotion requirements ore

cleorly unnecessory ond inoppropriote. Ex. A (Eosley Apr.13,2007

commeni letter).

EPA Guidonce Does Not Provide o Volid Bosis for the Chollenqed

Provisions. Although the Foct Sheet correctly noies EPA guidonce

commenls concerning possible WER reevoluotions, thot guidonce

is not properly opplied here to require the reevoluolion. Under

South Corolino low the WER orocedure is not on exceotion to woter

quolily slondords opplicobility. Rother the stondord iiself is on initiol

volue multiplied by the colculoted WER. Woter quolity slondards

ore o unique stote responsibility under the Cleon Woter Act, ond

these siondords ore duly odopted ond formolly opproved by the

U.S. EPA. Accordingly, there is no legol bosis for EPA to now

second-guess the opproved woter quoliiy stondords ond Permit

processes through this unnecessory reevoluoiion procedure.

Rother, permii reissuonce is the permit issuing outhority's



opportunily to evoluoie or reevoluole Reosonoble Potentiol for

woter quoliiy stondords exceedonce. EPA hos done thot. Eosley

hos provided subslontiol doio on which thot evoluoiion wos bosed,

ond there is no bosis for ony reevoluotion during the brief (24

month) period remoining before ihis Permit will ogoin be up for

reissuonce. At thot iime, EPA will ogoin hove the right to consider

Reosonoble Potentiol for copper ond the myriod olher porometers

thot moy be limited in NPDES permits.

Comporoble Reqionol Off ice-lssued NPDES Permits do not Include

o WER Revoluoiion Provision. On informotion ond belief, FPA has

not imposed WER reevoluotion requiremenis in other similorly

situoled NPDES permiis. Moreover, we ore not owore of ony oiher

permit which requires o WER reevoluotion in response to interim

chonges in the doto lnpuis supporting the WER result. Even if such

o reevoluotion were oppropriote (ond it is nol), it mokes no sense

here where EPA would require o reevoluotion bosed upon ony

chonge in the inpul doto, even where such o chonge is cleorly

non-significont io the determinotion thot no copper limit is

wononted. For exomple, Eosley's NPDES permit for iis Georges

Creek focility hcs recently been reissued. Bosed on o copper WER

neorly os high os the Middle Bronch WER {6.468), lhe South Corol ino

Deportment of Heolth ond Environmeniol Control correcily

concluded thot there wos no Reosonoble Potenl iol for o woter

quoli ty stondords exceedonce ond removed ihe copper l imils.
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There is olso no WER reevoluotion condiiion. There ore no foctors

distinguishing the 1wo permiis odequole.io juslify the difterenl

treoiment. The Regionol Off ice Foct Sheel response thot "mony

NPDES permils in Souih Corol ino . .  .  hove copper l imils even when

there is no [R]eosonoble [P]oientiol to exceed ihe WER-odjusted

woter quolity stondord" is not relevonl. Exhibit G (EPA Amendment

to Foct Sheet) (excerpts). For ihis Permit, ihere is no legol bcsis for

the chollenged provisions.

No Woter Quolity Need. As noted obove, port of the chcllenged

provision includes onolyses for five woler quolity porometers

believed to offect ihe potentiol toxicity of copper. The Permit

would require odditionol biologicol tesiing ond o WER recolculotion

if ony of five woter quolity porometers (hordness, pH, eic) were to

fol l  below (opporently by ony omouni) the volues used in the WER

siudy. Consisient with EPA guidonce, the WER study wos bosed on

o 7Q I 0 criticol low receiving woier flow mix. Non-7Q I 0 conditions

will present on even less criticol woter quolity condilion. The

combinotion of crilicol low receiving woter flow mix ond the

olreody very conservotive foctors used for the five voriobles in the

WER procedure moke ony reevoluotion completely unnecessory.

In response to Eosley's eorlier comments the Regionol Office mode

o complex orgumenl obout instreom f low di lut ions ond lhe

purported need for new WER tesl series. Exhibil G. lrrespective of

the presence or obsence of o WER, woter chemistry cleody



chonges when instreom flow chonges. However, both EPA

guidonce ond proctice correctly consider thot the criticol

conditions ore of minimum inslreom flow/minimum mixing. No

ollernotive evoluoiions or colculotions ore performed of higher

thon minimum flows in non-WER situotions, ond none ore required in

WER opplicotions. See Technicol Support Document for Woier

Quoliiy-Bosed Toxics Control sec. 5.4.1 (EPA) ("This procedure [the

stondord procedure for evoluoting Reosonoble Potenl iol ond

setting permit limits when necessoryl provides o mechonism for

setting permit limils thot will be toxicologicolly protective . . . ."

Exhibil H (excerpis).

A Cloimed Regionol Office "Policy" Does Not Provide o Legcl Bosis

for the Chollenged Provisions. The Foct Sheet noles thot it is Region

lV "policy" to minimize WERs ''by seiiing on efflueni limit bosed on

post performonce." Ex. G. Effluent limits for POTWs ore predicoled

on either secondory treoiment or limits necessory 1o prevent

exceedonce of woter quoliiy siondords. Effluent limiis for copper

would be neilher. ond WQBELs in the form of the reevoluotion

procedure os o substiiute for numeric copper limits ore simply not

outhorized here by EPA's NPDES regulot ions.

A Lorge Recurrence Inlervol for the Trioqerinq of the Chollenqed

Provisions Does Noi Provide o Legol Bosis for the Provisions. In the

Focl Sheet ihe Regionol Off ice cloims thot there is o smoll  l ikel ihood

of ihese chollenged WER revoluotion provisions being triggered by

H.
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future copper levels in the Middle Bronch effluent. The high quolity

of the Eosley Middle Bronch effluent orgues ogoinsl WER

reevoluotion provisions, rolher thon for such provisions becouse of

the extremely smoll predicted chonce thot the Level I or ll

thresholds would be tdggered. This shows these requirements ore

not necessory - consistent with the finding of no Reosonoble

Potentiol for ony copper limit. ln ony event, the Regionol Office's

poinl provides no legol bosis for the chollenged provisions.

l. Monitorlnq Authority Does Not Provide o Leool Bosis for the

Chollenged Provisions. Finolly, the Regionol Office Focl Sheet cites

generol moniioring outhority. Thoi ouihoriiy is properly exercised in

Pemit Port LA.l for monthly monitoring of efflueni copper

concentrction. lt provides no legol bosis for o WER reevoluotion

reouirement.

I l. Conclusion. Becouse EPA's notionol woler quolity criterio for copper, ond

ihe derivotive South Cqrolino woter quolity stondords, are for more

stringent thon necessory, Eosley wos recently forced to spend

opproximotely $20,000 on o WER procedure. The WER wos conducted

pursuonl to EPA guidonce, ond resulted in o recommended wcter quol i iy

stondord WER or mult ipl ier for copper of 7.051. This WER is high enough

thot the effluenl doio demonstroied no Reosonoble Poientiol for instreom

woter quolity stondords exceedonce. Despite the showings mode, the

procedures ond conclusions of which the Regionol Office hos not

questioned, ihe Regionol Office nonetheless hos imposed on expensive

1 l



ond unnecessory reevoluotion procedure. As ouilined obove, there is no

bosis in low for the chollenged Permit provision. Accordingly, for the

reosons stoied herein, the modificotion by EPA of the Permil with ihe

chollenged provision wos bosed on findings of foct ond conclusions of

low thol were cleorly erroneous. Accordingly, Eosley proys ihot the

Environmentol Appeols Boord gront its Petition for Review.

Respectfully submitted,

'lhtox

F. Poul Colomito
Richord H. Sedgley
AquoLow PLC
801 Eost Moin Street
Richmond, Virginio 2321 9
8041716-9021
8041716-9022 (fox)
d ick@oq uolow. c om

ic,hafi u xd,
Counsel for Pelitione
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CERTIFICATE OF SERVICE

I certify thot on thls lOth doy of September,2OOT I delivered the Petiiion for

Review with five copies ond Exhibits with three copies by Federol Express to U.S.

Environmentol Protection Agency, Clerk of the Boord, Environmentol Appeols

Boord, Colorodo Building, l34l G Street, N.W., Suite 500, Woshington, D.C. 20005.

Counsel


